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Administrative Rulemaking: Scope of Project

BACKGROUND

At the outset of the administrative law and procedure study, the Commission

divided the study into four segments:

(1) Adjudication
(2) Judicial Review
(3) Rulemaking
(4) Nonjudicial Review

We have completed work on adjudication and are nearing completion of

judicial review. The next segment is rulemaking. The final segment —

nonjudicial review (legislative oversight and ombudsman concepts) — has

always been tentative; the Commission has planned to make a decision whether

to get into this at all after the main administrative law and procedure work is

done.

Based on the difficult experience we have had with adjudication and judicial

review, the staff has wondered whether we really want to go forward with the

final phases of the study. However, a number of persons have informed us that

the Commission can make a real contribution in the area of rulemaking, since the

existing statute is clearly amenable to improvement and there are a number of

issues that can and should be addressed. In the Fall of 1995, when the

Commission reviewed topics on its agenda and set priorities, the Commission

decided to activate the rulemaking phase of the study during 1996.

In January of 1996 we circulated a notice of the Commission’s intent to begin

work on the rulemaking phase of the administrative law and procedure study,

and solicited suggestions for specific improvements in the rulemaking statute.

We have received letters from Prof. Gregory Ogden (Exhibit pp. 1-2), the

Northern California Association of Law Libraries and the Council of California
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Law Librarians (Exhibit pp. 3-7), and the Office of Administrative Law (Exhibit

pp. 14-40). OAL indicates that this is the first of several letters.

OVERVIEW OF CALIFORNIA ADMINISTRATIVE RULEMAKING

California state administrative agencies have always exercised rulemaking

power. Until the 1940’s there were two main problems with the rulemaking

process. First, there were no laws dictating the steps state agencies were required

to take before adopting regulations. Second, California did not require that

regulations of agencies be formalized or registered. Thus, it was difficult to

obtain through any official or reliable source the actual text of a regulation.

The Legislature responded in 1941 by adopting procedures for the publication

of regulations. State agencies were required to file with the Secretary of State a

copy of each regulation and citation of authority under which it was adopted. A

Codification Board was established, responsible for periodic publication of

regulations in the “California Administrative Register.” The filing or publication

of a regulation created a rebuttable presumption of its due adoption.

The California Administrative Procedure Act (APA) was enacted in 1945.

Although the original statute lacked rulemaking provisions, it was revised in

1947 to include a system of notice, comment, and publication, similar to the

Federal Administrative Procedure Act of 1946. Under this system, an agency was

required to give notice of proposed rulemaking at least thirty days in advance of

the agency action. The notice identified the statutory authority for the regulation,

included the text or an informative summary of the regulation, and referred to

the time, place, and nature of the proceedings. The notice was both mailed to

interested persons and published. The agency was required to provide a hearing,

or opportunity to present views in writing, to all interested persons before acting.

These procedural requirements did not apply to emergency regulations. If a

state agency made a finding that rulemaking was necessary for the immediate

preservation of the public peace, health and safety or general welfare, and that

the notice and hearing requirements were impracticable, unnecessary, or

contrary to the public interest, the agency could enact emergency regulations.

Almost immediately concerns were raised about the excessive use of emergency

regulations. The Legislature amended the APA in 1953 to require agencies to file

a statement of the facts constituting the emergency, and to allow interested

parties to obtain a judicial declaration of whether or not an emergency existed on
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those facts. In 1957, the APA was further amended to make emergency

regulations effective for no more than 120 days.

The Administrative Procedure Act was dramatically revised in 1979. The

goals of the revision were to reduce the number of unnecessary administrative

regulations, and to improve the quality of those regulations that are adopted. To

achieve these goals, many additional procedural requirements were added to

agency rulemaking. Most significantly, the Office of Administrative Law was

created to act as a watchdog over the rulemaking of almost all state agencies.

Further requirements have been added since the 1979 overhaul.

Today, before engaging in rulemaking, an agency must give notice at least

forty-five days before a hearing on the proposed regulation. In addition to the

previously required mailings and publications, notice must be published in the

California Notice Register. Notice must include:

• Reference to the authority under which the regulation is
proposed

• An informative digest of existing laws related to the proposed
action and the effect of the proposed action

• An estimate of the costs and benefits, or other impacts, of the
proposed regulation on business, private persons, housing
costs, job and business creation, and state or local
government

• An analysis of the specific purpose of the regulations and the
rationale for the agency’s determination that the regulation
is reasonably necessary to carry out those purposes

• The technical, empirical, or theoretical studies on which the
agency relied

• A description of the alternatives to the regulation considered
by the agency and the agency’s reasons for rejecting those
alternatives

A public hearing must be held if an interested person requests one. If there is

any change from the originally proposed regulation, the agency must renotice

the regulation for an additional comment period of at least fifteen days. If the

change goes beyond the scope of the original notice, the agency is required to

begin the entire rulemaking procedure anew.

After adoption of a regulation, the agency must submit to OAL the text of the

regulation and a final statement of purpose. The statement must include:

• An updated version of everything that was contained in the
original notice
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• A summary of each objection or recommendation made
regarding the regulation and an explanation of how the
proposed action has been changed to accommodate each
comment, or the reasons for making no change

• A determination with supporting information that no
alternative considered by the agency is superior to the
regulation adopted

• A variety of other factors

OAL reviews all newly adopted regulations for necessity, authority, clarity,

consistency, reference, nonduplication, and compliance with the procedural

requirements set forth in the APA. OAL also reviews any finding of emergency.

If a regulation survives OAL scrutiny, it is sent to the Secretary of State for filing.

If the regulation does not pass OAL scrutiny, it is returned to the agency. The

agency may rewrite and resubmit the regulation within 120 days unless the

agency significantly changes the substantive provisions. If the regulation is

substantively changed, the agency must start the adoption procedures anew.

Once a regulation is promulgated, an interested person may obtain a judicial

declaration as to its validity. The courts may declare a regulation invalid if the

agency substantially failed to comply with procedural requirements, or if the

agency’s determination that the regulation is reasonably necessary to effectuate

the purpose of the statute is not supported by substantial evidence in the

rulemaking file.

An outline of the rulemaking process is attached to this memorandum as

Exhibit pp. 8-9.

SCOPE OF STUDY

At the outset, the Commission must determine the scope of the rulemaking

study. In previous discussions at Commission meetings we have assumed we

would not do a comprehensive revision of the rulemaking statute but would

narrowly focus on individual identified problem areas.

The staff believes the scope of the administrative rulemaking study should be

limited. Specifically, we think the study should address narrow identified

problems in the state agency rulemaking procedure and should not attempt

comprehensively to revise the rulemaking statute.

In support of this suggestion, the staff notes the following considerations:
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(1) The rulemaking statute, unlike the adjudication and judicial review

statutes, is relatively modern. It was extensively revised in 1979 and 1994, and

has regularly been reviewed and amended by the Legislature. Attached as

Exhibit pp. 10-13 is a summary of legislation affecting the rulemaking part of the

Administrative Procedure Act enacted since 1991, prepared by OAL.

(2) The rulemaking statute is a battleground between opposing political

viewpoints — the philosophy that an activist government is needed to address

social problems, versus the philosophy that the role of government in society

should be minimized. The conflict is played out in the context of administrative

rulemaking through a focus on the ease or difficulty of the procedure by which

an agency is allowed to promulgate regulations. A comprehensive revision of the

rulemaking statute would plunge us into the thick of this debate and hinder our

ability to propose reasonable improvements to the rulemaking process. Of

course, this tension would also affect work on narrowly-defined issues

somewhat, but not nearly to the same degree.

(3) A comprehensive revision of the rulemaking statute would require an in-

depth background study by an expert, which would substantially delay this

phase of the project.

(4) A comprehensive revision of the rulemaking statute would consume

Commission and staff time to the detriment of other topics that may be of greater

importance to Commission members. We have a sense that another

comprehensive study in the administrative law and procedure area would start

to “burn out” Commissioners.

The staff believes that if we attack specific narrow problems in the

rulemaking area, we can accomplish some useful reforms expeditiously and

avoid getting bogged down in another administrative law and procedure

quagmire. This basic approach to the project is supported by OAL. Exhibit pp.

15-18.

CONSULTANTS

In the administrative adjudication study, in addition to our principal

consultant (Prof. Asimow), we named six persons — primarily private

practitioners — to give the Commission private sector perspective on issues that

arose. The staff was disappointed by the relatively low level of involvement of

the six private sector consultants. However, this confirms the Commission’s

– 5 –



historical experience that a lawyer in private practice will find it difficult to

escape the demands of the lawyer’s practice when it comes to serving in a

consultant capacity.

The staff suggests that for the rulemaking study we again name expert

consultants, but this time stick with the tried and true academic sector. We have

spoken with Prof. Asimow, who is willing to be involved in this study to the

extent of attending meetings and reacting to ideas, when convenient for him to

do so. We have also spoken with Prof. Gregory Ogden, author of the three-

volume Matthew Bender treatise on California Public Agency Practice. He is

likewise interested in participating on that basis, although he also has something

more ambitious in mind. See discussion of “Role of OAL”, below. Other possible

consultants with whom we have not spoken include Profs. Cohen, Fait, and

Fellmeth, all of whom have been active and prominent in the area of California

administrative law. It would be helpful to include individuals who are familiar

with or sensitive to private sector concerns (“the regulated”), as well as those

familiar with public sector concerns (“the regulators”), if we can identify them.

The staff proposes that we make contracts with these law professors to pay

their travel expenses plus the standard per diem for attending meetings and

hearings at the Commission’s request. We have no funds for such contracts

during the current fiscal year, but next fiscal year looks more promising, and the

start of the next year is imminent.

PENDING LEGISLATION

The Commission should be aware of bills introduced in 1996 (or introduced

in 1995 and amended in 1996) that would affect the rulemaking process and are

still pending. These include:

AB 1179 (Bordonaro et al.) would preclude regulations affecting business absent

an agency finding of necessity for health, safety, or welfare, and would

require agencies to submit information to OAL concerning comments of the

Secretary of Trade and Commerce on proposed agency regulations.

AB 2570 (Margett) would exempt Department of Personnel Administration

regulations governing state employees excluded from collective bargaining

from the APA.

AB 2772 (Cortese) would exempt State Personnel Board regulations from the

APA.
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AB 2793 (Baldwin) would require quadrennial review by agencies of regulations

that affect the private sector.

AB 2896 (Goldsmith) would allow objection to an adjudicative hearing based on

an underground or an ambiguous regulation and would require agency

reexamination of environmental regulations when federal regulations are

promulgated addressing the same matter.

AB 3146 (Brewer) would require all agencies to avoid duplication or conflict with

federal regulations addressing the same matter.

AB 3158 (Olberg) would require the Director of Finance, Secretary for

Environmental Protection, and Secretary of Trade and Commerce to

evaluate the success and progress of agencies in conducting cost-effective

evaluations of major environmental regulations.

SB 1507 (Petris) would require agency rulemaking files to be available for public

inspection and require them to be transmitted to State Archives for

permanent retention and public access within three years after adoption of

the regulations.

SB 1910 (Johannessen) would invalidate and prohibit enforcement of regulations

not made available to the public for 30 days or provided to affected

individuals, and would require the text of regulations to be provided to

Legislative Counsel and made available to the public in electronic form.

ISSUES

In 1988, at the outset of the administrative law and procedure project, the

Commission engaged Prof. Asimow to prepare a memorandum on the possible

scope of the study. Prof. Asimow’s memorandum identified a few issues relating

to rulemaking. When the memorandum was circulated for comment, we received

comments on the rulemaking portion from the Department of Corporations, the

State Personnel Board, and OAL. A summary of these issues and comments is

included in this memorandum, although because they were made eight years

ago, they may no longer accurately represent agency positions.

We have also received current letters from Prof. Ogden, the Northern

California Association of Law Libraries and the Council of California County

Law Librarians, and OAL. Their suggestions are also summarized in this

memorandum.
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The purpose of setting out these issues is twofold — to give the Commission a

sense of the range of issues interested persons think need to be dealt with, and to

get preliminary Commission direction on these matters. The staff would include

all of the suggested topics in this project, with one exception. We would not

question the basic system of OAL enforcement of the rulemaking process; this is

discussed at some length below.

Levels of Rulemaking

The Department of Corporations has suggested that California follow the

federal model, which recognizes several levels of rulemaking and imposes

different and less burdensome requirements on an agency for each level. The

staff is not sure how this would work in practice, but it is at least worth looking

into. We had some success in the administrative adjudication project enabling

informal hearing procedures for small cases, and something similar may be

feasible in the rulemaking area.

Negotiated Rulemaking

Prof. Asimow reports that federal agencies have had a positive experience

with negotiated rulemaking, whereby affected parties negotiate the content of a

regulation before it is proposed for public comment, and that this may be

appropriate for California also. The State Personnel Board finds its existing open

meeting approach suitable. The Department of Corporations feels negotiated

rulemaking can help simplify the process.

OAL observes that many state agencies currently use an informal negotiation

process (usually a “workshop”) before formally adopting regulations. This has

been an effective technique. Since the negotiation process is currently available,

there appears to be no need to establish such a mechanism by statute.

Critics of negotiated rulemaking believe it encourages agencies to adopt a

rule approved by all the parties even if it doesn’t embody the intent of the law.

Moreover, it may waste everyone’s time if agreement of all parties is impossible

due to the political climate or other factors that complicate the negotiation

process.

Interpretive Rules

Prof. Asimow states that California’s notice and comment rulemaking scheme

applies even to rules that are strictly interpretive, whereas federal law excepts

such rules from notice and comment requirements; he thinks the California
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position is unrealistic and probably ignored in practice. In a 1992 article, he

argues that the requirement that interpretive rules be adopted as regulations

discourages agencies from providing useful advice to the regulated public. He

strongly recommends that the restrictions on interpretive rules be liberalized,

and offers several ways to do it, with particular emphasis on newly-enacted

Washington state legislation.

The State Personnel Board and Department of Corporations concur,

indicating that the California rule is unduly burdensome and provides no real

public benefits.

OAL disagrees, pointing out the legislative effort to eliminate underground

regulations. They also indicate that the federal approach to “guidelines” is not

simple, and involves characterizing the content of the rules. The OAL experience

has been that the objective of eliminating illegal rules is both realistic and worthy

of attaining. However, Prof. Fellmeth, in a 1995 article, suggests that OAL is not

funded adequately to enable it to perform this task, noting that now “the agency

is wallowing in years of backlogged requests for determinations about possible

underground regulations.”

A recent Court of Appeal decision exempted interpretive guidelines from

Administrative Procedure Act coverage. The Supreme Court has granted a

hearing, vacating the decision. See Tidewater Marine Western Inc. v. Bradshaw.

OAL had requested depublication of the decision, stating in part:

The Legislature has asked the California Law Revision
Commission to study the area of administrative law, including
rulemaking. ... The Commission has formally announced its plan to
review a proposal to exempt interpretive guidelines from
rulemaking requirements. ... OAL suggests that the question of
whether or not all state agencies should have the benefit of an
interpretive guideline exception be left up to the duly appointed
body, the Law Revision Commission. All interested parties will
have the opportunity to state their positions before the
Commission; the Legislature will likely enact the Commission-
recommended resolution of the issue.

In 1995, the Commission recommended and obtained enactment of a

provision — part of the administrative adjudication bill of rights — that

precludes a penalty based on an agency “guideline” unless it has been adopted

as a regulation. This provision was proposed as a specific application of existing
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law. It should not, however, preclude the Commission from examining the

underlying policy considerations involving underground regulations.

Internal Management Rules

The State Personnel Board points out that there is an exception from the

notice and comment requirements for internal management regulations, and

suggests that this exception be extended to interagency memoranda, directives,

and manuals, as well as other communications between state agencies. We do not

know whether in fact these interagency communications are currently passing

through the rulemaking process, but the issue seems appropriate for the

Commission to make inquiry into.

Emergency Procedures

California allows ordinary notice and comment procedures to be dispensed

with in the event of an emergency. Prof. Asimow believes the existing law is

unduly restrictive and the instances in which emergency regulations are

authorized should be liberalized. The Department of Corporations sees some

utility in expanding California law to include business and financial emergencies.

OAL notes that an emergency regulation is not actually exempt from ordinary

notice and comment procedures, since an emergency regulation has a life of only

120 days during which the agency must pursue standard procedures if the

regulation is to survive. The Legislature intentionally limited emergency

authority in 1979 as a result of its unwarranted use by agencies. OAL does not

perceive that current law imposes any unnecessary burdens on state government.

The staff notes that the history in California of agencies seeking to avoid the

rulemaking process through issuance of emergency regulations, and the

legislative response to clamp down on emergency regulations, is instructive.

Perhaps there is room for some liberalization, though, now that emergency

regulations have a limited duration.

Procedures Unnecessary, Impracticable, or Contrary to Public Interest

Federal law and other states provide an exemption from notice and comment

procedures where the procedures would be unnecessary, impracticable, or

contrary to the public interest. We could investigate the possibility of

incorporating such an exemption into California law, although its administration

would be problematic. The State Personnel Board notes that it has not
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encountered any problems of this type under existing California law. Its main

use may be in the context of emergency regulations.

Notice of Proposed Adoption

Existing law prohibits an agency from proposing a regulation that requires

any business to make a report unless the agency has made a finding that this is

necessary for health, safety, or welfare. However, the law does not indicate how

this finding is to be reported. OAL would make clear that the finding should be

included in the notice of proposed adoption of the regulation. Exhibit p. 26.

Oral Hearing

Any interested person may demand a public hearing on the proposed

adoption of a regulation. To prevent abuse of this right, Prof. Cohen argues that

it should be limited to those regulatory actions that would have a significant

impact on the public, the state, or the regulated group. She offers some

suggestions for the definition of “significant”. Cohen, 1983 Duke L.J. at 252.

OAL would make clear that the right demand a public hearing includes the

right to submit either oral or written comments, but that the agency may impose

reasonable time limitations on oral testimony. Exhibit pp. 26-28. The existing

statute is not clear on this point. The staff believes this matter should be clarified,

one way or the other.

Public Access to Water Quality Plans and Policies

Existing law subjects water quality plans and policies to the rulemaking

process of notice and publication. OAL suggests that the law be revised to

require that these plans and policies be published in full, rather than

summarized, and that any changes be indicated in strikeout and underscore, for

the convenience of the affected public. OAL notes that the Water Board likely

would oppose setting out the plans in full and states that, “If the public is

satisfied with the status quo, we will withdraw this proposal.” Exhibit pp. 30-31.

Response to Comments

The rulemaking statute requires the agency to make a response to every

comment received. Prof. Cohen states that this requirement seems designed to

drown agencies in paperwork rather than to improve the quality of rulemaking.

Agencies may be required to respond to massive sets of suggestions even if the

suggestions are absurd. A better provision would merely require that agencies
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must respond to “primary considerations”. Cohen, Regulatory Reform:

Assessing the California Plan, 1983 Duke L.J. 231, 250.

Prof. Cohen also notes that OAL purports to gauge the sufficiency or merits of

the agency’s response, which is an inappropriate intrusion into substance, as

opposed to procedure. She argues that the California statue requires too much

and should be redrafted to instruct OAL to require only a good faith response by

agencies to the most important criticisms of their proposals. She points to the

federal APA, under which an agency is not expected to discuss every item of fact

or opinion included in a submission made to it — only a statement of the major

policy issues ventilated by the proceedings and why the agency reacted to them

as it did. Cohen, 1983 Duke L.J. at 251.

The OAL believes the response to comments requirement is invaluable. It also

believes that the present statutory framework is fundamentally sound, but

welcomes the opportunity to discuss suggestions for specific improvement.

Exhibit pp. 18-19.

Public Access to Rulemaking File Pending Adoption of Regulation

OAL indicates that, although the law requires an agency to make the

rulemaking file available to the public, the statute is not clear whether and when

the file must be made available, particularly during the period before the

regulation is adopted. See Gov’t Code § 11347.3. OAL suggests that the law

should make clear that the file is available before adoption, consistent with the

purpose of the APA to maximize public input during the rulemaking process

(Exhibit pp. 20-21):

Commencing no later than the date that the rulemaking notice is
published in the California Regulatory Notice Register, and during
all subsequent periods of time that the file is in the agency's
possession, the agency shall make the file available to the public for
inspection and copying during regular business hours.

Supplements to Rulemaking File

OAL suggests that detailed procedures are needed to cover the situation

where an agency discovers documents it wishes to rely on after issuance of the

notice and initial statement of reasons (Exhibit pp. 22-24):

(1) An agency that adds any technical, theoretical, or empirical
study, report, or similar document to the rulemaking file after
publication of the notice of proposed action and relies upon the
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document in proposing the adoption, amendment, or repeal of the
regulation shall make the document available as required by this
section.

(2) At least 15 calendar days prior to the adoption, amendment,
or repeal of the regulation, the agency shall mail to the following
persons a notice identifying the added document and stating the
place and business hours that the document is available for public
inspection:

(A) all persons who testified at the public hearing;
(B) all persons who submitted written comments at the

public hearing;
(C) all persons whose comments were received by the

agency during the public comment period; and
(D) all persons who requested notification from the agency

of the availability of changes to the text of the regulation pursuant
to section 11346.8(c).

(3) Documents shall be available for public inspection at the
location described in the notice for at least 15 calendar days prior to
the adoption of the regulation.

(4) Any written comments regarding the documents or
information received by the agency during the availability period
shall be summarized and responded to in the final statement of
reasons as specified in Government Code section 11346.9.

(5) The rulemaking record shall contain a statement confirming
that the agency complied with the requirements of this section and
stating the date upon which the notice was mailed.

(6) If there were no persons in the categories listed in (2)(A)
through (2)(D), then the rulemaking record shall contain a
confirming statement to that effect.

Final Statement of Reasons

The law prohibits an agency from adding any material to the rulemaking file

after public comment, but also requires an agency to add a final statement of

reasons to the rulemaking file after public comment. OAL suggests that this

logical inconsistency be resolved by making clear that the addition of the final

statement of reasons is an exception to the prohibition on adding material to the

rulemaking file after public comment. Exhibit pp. 20-21.

Role of OAL

Prof. Asimow’s initial report for the Commission on the scope of the

administrative law study suggested that “it may not be premature to ask whether

the system serves the public interest. Does OAL review improperly encourage
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non-experts to second-guess judgments of agency experts? Should OAL review

be narrowed or dispensed with in favor of other oversight mechanisms?”

This comment struck a chord with several agencies, which responded that the

scope of OAL review should be narrowed, a response with which OAL

disagreed. Prof. Asimow has now indicated to the staff that he is preparing an

article along these lines which will be available in the Fall and which he will

provide to the Commission.

Prof. Ogden also proposes a study that:

Would assess the effectiveness of the 1979 legislation in
providing for mandated OAL review of state agency regulations
according to the legislatively set criteria (See Cal. Gov. Code
Sections 11349 et seq.) The study would examine all phases of the
rulemaking legislation to determine if the legislation met the
articulated goals for this type of regulation review. The study
would include not only California case law interpreting the
provisions of the California administrative procedure act governing
rulemaking (Cal. Gov. Code Sections 11240 to 11356) but also a
survey and extensive interview of both OAL and state agency
officials who have been participants in the process.

He anticipates that basic questions answered by the study would include:

(1) Has the OAL review process achieved the goals set forth in
the legislation?

(2) Can OAL continue to play a viable role in review of
regulations?

(3) What are the benefits of OAL review, as seen by various
actors in the process, such as OAL staff, agency rulemaking staff,
and the private sector?

(4) What are the costs of OAL review, as seen by the same set of
various actors in the process?

(5) Are there alternatives to OAL review, such as returning to
the pre-OAL system, in which the adopting agency reviews the
regulations, or such as using an OMB type of internal review
without the right of judicial review, or such as mandating that
agencies systematically review existing regulations to repeal
obsolete rules, or such as having legislative correction days?

OAL responds concerning the importance of OAL review. Exhibit p. 17. They

also suggest that in evaluating any proposals for change, the Commission should

inquire whether or not the changes will advance the primary purposes of the

rulemaking statute, which OAL fosters (Exhibit pp. 19-20):
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• Meaningful public participation (upholding democratic
values)

• Complete administrative record (effective judicial review)
• Insuring clarity, necessity, and legality (independent OAL

review)
• Central, accessible publication (all agency rules in one place)
• Control of underground regulations (channel agency rules

into APA process)
• Reduce the number of adopted regulations (preventing the

issuance of unnecessary regulations)

The staff will not address the details of the proposed study here, since we

think the Commission would be ill-advised to include in this project the question

of OAL’s supervisory role. The impact of OAL review on the rule-making

process is the most tendentious issue in this entire area. Agencies hate the

“interference” of OAL in their ability to regulate, and businesses think the

intervention of OAL is critical to limit “unfettered” regulation and the

proliferation of bureaucratic red tape. The staff thinks that we can legitimately

inquire into some of the details of OAL review, but should not try to do more.

This is a political issue that is the subject of annual legislative battles in both

policy and budgetary committees. We’re better off trying to improve the system,

and leave to the politicians the task of striking the appropriate balance between

the regulators and the regulated.

OAL Review Period

The OAL review period is 30 working days in the case of agency adoption of

a regular regulation, but 30 calendar days where the agency is proposing to

adopt an emergency regulation as a permanent regulation. OAL proposes that

the 30 calendar day review period be changed to 30 working days. This would

“maintain consistency” and “permit effective operation of OAL’s internal file

tracking system”. Exhibit p. 31.

Adding to File During OAL Review

OAL has a practice of allowing an agency to supplement the rulemaking file

during OAL review if the review indicates some material was inadvertently

omitted when the file was submitted to OAL. Exhibit pp. 24-25. This practice

could be validated by a provision along the following lines:

An adopting agency may augment the rulemaking record as
submitted to the office for any of the following reasons:
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1. to augment the final statement of reasons to summarize or
respond to public comments.

2. to add documents to the file if the agency certifies in writing
that the documents were in fact identified and made available to
the public as required by law earlier in the rulemaking process.

3. to provide, in the final statement of reasons, the rationale for a
specific regulation, to better demonstrate that the proposed
regulation is reasonably necessary to effectuate the purpose of the
statute.

4. to add other documentation or statements as required by the
APA if both of the following conditions are satisfied:

(a) the absence of such documentation in the rulemaking file has
not misled the public concerning the scope and effect of the
regulations;

(b) adding such material does not violate subdivision (e) of
section 11346.8 [the new provision set out above beginning on p. 9
of this letter].

Scope of Administrative Review

OAL is required to review administrative rules on the grounds of necessity,

authority, clarity, nonduplication, reference, and consistency with other law. The

Department of Corporations suggests that these requirements should be revised

in a way that will simplify the present excessively wordy and burdensome

statement of reasons and in a way that will clarify the standards by which to

measure the appropriateness of a proposed regulation.

Prof. Fellmeth agrees that rulemaking files have become too lengthy and that

OAL review on grounds such as necessity may be inappropriate. He suggests

that OAL review might be limited to “authority” and “clarity”. Likewise, the

State Personnel Board feels that OAL should not be allowed to substitute its

interpretation of a statute (except the APA) for that of the rulemaking agency.

OAL states that it does not and cannot substitute its judgment. The

administrative review process was created by the Legislature “to reduce the

number of administrative regulations and to improve the quality of those

regulations which are adopted.” Gov’t Code § 11340.1.

Necessity Review

Prof. Asimow believes that OAL inquiry into necessity for a regulation is

unduly intrusive and substitutes OAL judgment for that of agency experts.

Prof. Cohen argues that necessity review is ambiguous and causes serious

administrative difficulty. This is the major focus of her article on California
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rulemaking procedure. She points out that OAL often inappropriately substitutes

its judgment for that of the regulating agency in applying the necessity standard.

She recommends completely rewriting the necessity standard while continuing

to prohibit substitution of judgment:

If the need for a regulation is factually demonstrable, taking into
account the state of the art in any given technological field, it is
appropriate to require substantial support for its factual basis in the
rulemaking file. Without such support, the OAL should disapprove
the rule. To the extent that a regulation is based on a policy choice,
the OAL should require the agency to explain its choice in the
rulemaking file, and ensure that the choice is not arbitrary. An
arbitrary policy choice is one that is not reasonably supported by
fact, testimony, or logic. The OAL should have the power to
disapprove agency policy judgments only when they are arbitrary.
This view of necessity would give substance to the existing APA
prohibition on substitution of judgment, while fully retaining the
explanations of judgment for judgment-determined decisions.
Expertise as a foundation for judgment would be recognized in the
limited areas in which it is appropriate. This solution is in harmony
with the various legislative goals behind the creation of the OAL:
the OAL would still be effective in reducing regulation and
improving its quality, but would not be substituting its judgment
for that of the adopting agencies.
Cohen, Regulatory Reform: Assessing the California Plan, 1983
Duke L.J. 231, 276-277 (fns. omitted)

Consistency Review

Existing law requires OAL review of regulations for consistency with law.

OAL believes it would be useful to codify case law and OAL practice where

there is more than one possible interpretation of the law (Exhibit pp. 28-29):

The office shall approve a regulation as consistent with other
law if the proposed regulation is any one of several reasonable
interpretations of a statute, court decision or other provision of law.

Comment. This section does not apply when the provision of
law being implemented has only one reasonable interpretation, and
the proposed regulation is inconsistent with this interpretation.
Sometimes the language of a statute " is so clear that no reasonable
mind can differ as to the meaning of the words used. . . ."  Estate of
Sahlender (l948) 89 Cal.App.2d 329, 346.

Conversely, where there is only one reasonable interpretation of the law, OAL

would not require an agency rule on the matter to go through the rulemaking
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process. Exhibit pp. 29-30. This proposal would likewise codify existing case law

and OAL practice. This would be accomplished in the statute by limiting the

definition of a “regulation” to which the rulemaking statute applies:

"Regulation" does not include the only reasonable interpretation
of a statute, court decision, or other provision of law.

The Comment would cite cases noting that some statutes have only one

reasonable interpretation, while other statutes have two or more. Key OAL

determinations would also be cited.

Closed Record

Prof. Cohen argues that limiting OAL review of rulemaking to the record is

unduly restrictive. She believes it is appropriate to demand that the factual

foundations for agency policy choices should be reflected in the record, but that

the present statue fails to distinguish factual premises from policy choices. She

says the closed record requirement should be amended to limit its applicability

to the factual premises of agency rules. Cohen, Regulatory Reform: Assessing the

California Plan, 1983 Duke L.J. 231, 255-6.

Preservation of Rulemaking File

The law librarians urge legislation requiring preservation and accessibility of

rulemaking files, including the possibility of storage in electronic form. Senate

Bill 1507 (Petris), summarized above, would address some of these issues.

“Regardless of the final outcome of this legislation, the concepts contained within

it would benefit from review and consideration by the California Law Revision

Commission.” Exhibit p. 5. OAL raises the same issue, also noting that location

information could be made available electronically and that SB 1507 would

localize custodianship in the Secretary of State. Exhibit p. 33.

The staff agrees that the Commission should monitor the progress of SB 1507

and determine whether any further work needs to be done after the Legislature

has addressed the issues raised in the bill.

Historical Information Concerning Regulations

The law librarians suggest standardization and improvement of historical

annotations to regulations to enable the public to research the source, content

and effective date of regulatory adoptions, recodifications, and amendments.

They note that prior law designations are insufficient, even though they are
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critical when a reorganization or recodification occurs. They point out that

descriptions of amendments to regulations included in the published

compilations are inadequate. Exhibit pp. 5-6.

OAL likewise believes the public needs help tracking down superseded

versions of regulations. They ask whether each agency should be required to

maintain in house one complete set of prior versions of its own regulations.

Exhibit p. 33.

Preserve Old Notice Registers from Extinction

The law librarians state that the published notice registers from 1945-1980 are

an endangered species (there are only five known complete extant sets available

to the public). They recommend that a copy of the early set be microfilmed and

preserved permanently in State Archives, and copies made available in county

libraries. Exhibit p. 6.

The staff is not sure how useful a Commission recommendation on this

matter would be. It appears to be mainly a question of funds, and at this point we

have no sense of the cost involved. Perhaps the Commission could serve a

limited role in helping get key players talking to each other.

Improve Publication and Distribution of Official Regulatory Code

The law librarians have some suggestions for improving the format and

distribution of published regulations to make them more accessible to the public.

Exhibit pp. 6-7. We would transmit these suggestions to OAL for its reaction and

possible implementation.

Judicial Review of Regulations

Government Code Section 11350 provides a judicial proceeding for a

declaration as to the validity of a regulation. OAL would make clear that this

proceeding applies only to a “duly adopted” regulation, as opposed to an

“underground regulation” which should have been regularly adopted but

wasn’t. Exhibit pp. 31-32. OAL notes that the Commission’s tentative

recommendation on judicial review includes a special provision on review of

underground regulations, and would refer to this provision in the Comment.

This raises the question why judicial review of rulemaking is dealt with in

two different places in the codes, and whether the provisions should be

consolidated. The staff would include this matter in the present study.
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Terminology

OAL notes that the words “adopt”, “department”, and “regulation” are used

in different senses in the Administrative Procedure Act, and that clarification of

the appropriate usage in different contexts may be helpful. Exhibit pp. 32-35. The

staff would investigate simple alternatives to accomplish this. In this connection,

OAL would refer in section Comments to relevant statutory definitions, where

appropriate.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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